RE:

This is an appeal fromLand Use Permt #5L0674 filed on
Decenber 8, 1981, by Robert p. Davison, Jr. on behal f of

adj oi ning property owners, Andrew H GCergely, Jr. and Billie H
CGoeltz. District #5 Environnmental Conm ssion issued a permt
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to Dr. Duenner AG of Anerica (the "Permttee") on Novenber 23,
1981, authorizing the Permttee to construct and operate an

herb processing facility With on-site water and waste disposall
\s/ystem | ocated off Town Road #56 (Goeltz Road) in Mrristown,
er mont .

Environnental Board offices, 81 River Street, Mntpelier, Ver-
mont, with Chairman Lecnard uU. W1 son presiding. he Environ-
mental Board (the "Board") convened public hearings on

January 12, and February 9 and 23, 1982, Menoranda of Law

and Proposed Findings cf Fact and Conclusions of Law were ‘

filed by various parties with the Board on or before March 18, ;
1982. |

\
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A pre-hearing conference was held on Decenber 29, 1982, at the :
.‘
\

Parties to this appeal are the follow ng:

Permttee, b% Thomas Geither and George K. Stearns, Esq.; |

Appel l ants, by Andrew 1. Gergely, Jr. and |
Robert P. Davison, Jr., Esq.;

Town of Morristown, by Laurie Gay;

Morri stown Pl anni ng Conmi ssi on, %y Paul Nesky{];

Lamoi | | e County Devel opnent Council, by Kathy Piper; and |

Affected State Agencies, by Dana Col e- Levesque, Esq. |

The Board heard testinony «ad oral argunent and reviewed wricten
menor anda on the -issues outlined below. Qur Findings of Fact |
and Concl usions of Law are based on the record devel oped at

t he hearing.
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| SSUES I N THE APPEAL

Before granting a permt, the Board or district comm ssion

|
- must find that the development confornms to the so-called E

"10 criteria" of Act 2513. 10 V.S A §6086(a). 10 V.s.A.
§6086 (a) (10) ("Criterion 10") requires that the Board ox
district conmssion find that the project is "in conformance|
with any duly adopted .ocal or regional plan or capitol ’
program under Chapter 117 of Title 24." The District #5 :
Environmental commissiun determined that this project was
in conformance with a duly adopted |ocal plan; however, ;
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appel | ants disagreed witi, that determnation and appealed
this decision to the Board. At issue, therefore, is

whet her or not this project conforns to a duly adopted
| ocal plan.

FI NDI NGS OF FACT

1

The Permttee, Dr. puenner AG of Anmerica, proposcs
to grow herbs and to construct a processing plant
on Goeltz Road, one-half mle from Route 100 in
Morristown, Vernont. The herbs will be processed
tob roduce herbal teas, herbal juices and herba

tabl ets.

The 80 acre project site consists of approximately
35 open acres and 45 wooded acres. The processing
plant will be located within the wooded portion of
the property. (Cearing of the wooded area will be
limted to accoomodate the approximtely 11,664

square footage of the plant. The plant's exterior

will be stained a natural color and roofed in asphalt
shi ngl es.

Something less than the 35 acres of open land is
tillable due to water coverage. The tillable area
soils are predomnacily "Adanms type" soils. The
Permttee intends to devote all of the tillable |and.
within the project area to growing the herbs. Per-
mttee anticipates an annual harvest of approxinmatel
35-60 tons of herbs. The pernittee may al so pur-
chase and process herbs grown off-site. Approximtely
5% of the herbs processed are of a type that cannot

be grown in the Mrristown area.

No chem cal s are invoived in the %gomingh cl eani ng
or processing of the herbs. The herbs will be har-
vested like hay. The herbs will be cleaned by
steamwashi ng and dried by an air bl ow ng system.
The half-liter bottles for the herb juice will be
heated to 60° Cel sius. Herbs will be cut, pressed
and packaged by machine. The |oudest noise fromall
equi pment used in the project will be the sound of

a tractor.

Initially, the plant will enploy one or two people.
The water and waste disposal systens are designed

for eight people and the Land Use Permt requires

review of these systens for any increase in usage.
The building and parking areas are designed for a

maxi mum of 35 enpl oyees.
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. Findings of Fact and
i Concl usions of Law

The project area abuts a Oass 3 town highway in
Mrristown;  The plaant anticipates one or two truck
deliveries of herbs per week, but the Board recog-

ni zes that:the numucr of deliveries could be un-
limted. Other types of farm ng operations, such

as dairy farms, gencrally have nore than one daliver
per day.

Permttee intends to utilize the existing power line
crossing the property to obtain electric service for
the facility.

The project area is located within an area designaced
as "Agricuitural-Rural Residential " by the "Minicipa
Devel opnent Plan for the Town of Mrristown and
Village of Morrisville, Vernont" (the "Morristown

Pl an"). (Exhibit 45.) The | and uses proposed for
this district are described as foll ows:

"The rural areas of Mrristown include
a variety of land capabilities. Some of
the land capabilities in this area are suit-
able for residential devel opnent, and con-
versely, some arc not. The ability of the
soil to hold and maintain devel oprent,
Wi t hout causing erosion or irreparable harm
to the land, should be a major consideration
when determning the type and extent of
devel opnent that should be permtted. In
addition to soil. conditions, other performance
standards which should be used or guidelines
for determning proper growth, should include
the contour of che land, traffic flow, pro-
tection from measurabl e nui sances such as
excessive odors, vibrations and noise, and
adequat e sewage disposal systems. School s
and ot her public facilities should also be
examned in order to identifg any adverse
effects which may be caused by proposed
devel opments ir the future.

Wthin the Rural Residential District
single-famly dwelling units should be
allowed on a mninmmof 2 acres, providing
that the criteria nmentioned above is [sic]
observed. Milti-famly dwelling units
shoul d also be allowed in this District,
but an additional acre should be required
besi de& the 2 acre requirenment for single-
famly: dwelling units.

. In order to preserve and encourage farm
ing wherever practical in this area, commer-
cial and industrial activities should be
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| ocated in areas where access to public
utilit ies and services is readily avail a-
ble. !In ¢&his may, agricultural use and
the attractivzness of the rural areas of
Morri stown may be enhanced.

Borne occupations should be permtted
in this area, and home industry as a con-
ditional use, enforced with realistic
performance standards, should also be
al lowed. The inclusion of hone occupations
and honme industry in this area should pro-
vide the flexibility and freedom of choice
for property owners, so that they can
utilize their land to the greatest possi-
bility, ascalledfor in the objectives
of this plan. The opportunities for the
residents of Morristown and the town itself,
to further secure their econom c base shoul d
be increased under this provision."

9. Subpart I, Statement of CObjectives of the Mrristown :
Plan lists the follow ng objectives: !

1) The encouragementc: agriculture in areas where eco-
nomically feasible:

2) To encourage the most desirable and appropriate use
of Fand, yet not at the expense of otﬁers in the com
munity; | )

| .

3) Encourage hndustrlal and commerci al devel opnents to 5
locate in the appropriate areas which will fuarther
secure and enhance the econonic base of the town, :
whi | e safequarding our natural features in the process,
and utilize existing facilities where feasible;

4) Toprotect the public health by control of noise, air
pollution, water pollution and other obnoxious |
physi cal influences;

5) The Village/ Town, in view of the problens experienced
by nei ghboring communities, encourages a noderate }
rate of growth consistent with our ability to pro- .
vi de services;

|
!
6) To encourage the appropriate and efficient expendi- |
tures of public funds. ;

i

i

|

10. Finding #8 above yrov..des a general description of the
| and uses appropriate for the "Agricultural and Rrural-
Resi denti al " #one. specifically, single-family dwellings
on two-acre lots and nulti-family dwellings on three- l
acre lots are allowed. flome occupations and home indus-
Frv are alse encourascd. Paraaranh 3 of Finding 8 allowus!
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11.

12.

comercial and indust:isl activities in those "areas
where access to public utilities and services is readily
avai |l able."

The District #5 Enviroamcntal Conmi ssion has previously.
determned that this project, if built in accordance wit.L
the terns and conditicns of Land Use Permt #5L0674,

wi |l not have an undue, adverse effect upon air arnd water
pol lution, soil erosion, traffic safety and the ability

of a municipality to provide educational or other govern-
mental services;

The proposed project, therefore, is consistent with
Paragraph 3 of Finding #8 in that any necessary services
are imrediately available, and is consistent with the
performance standards for the Agricultural and Rura

Resi dential zone and the Statenent of Cbjectives of the
Morristown Plan.

CONCLUSI ONS OF [Law

1. Mrristown, Vernont has adopted a |ocal plan.
(Exhibit #5.) This project lies within the so-called
Agricultural and Rural-Residential zone.as designated
by the Plan. The description of the |land uses allowed
wthin this designated zone are not nutually exclu-
sive but include comercial and industrial activi-
ties in areas "where access to public utilities and
services is readily available." The project areca
IS located ladjacent to a dass 3 town highma% and
will utilize the electrical services avail able byan
exi sting power line running across the property. The
Board concludes, therefore, that the project, as
presented to the Board, and if conpleted and nain-
tained in cgonformance with all of the terns and
conditions of the application and of Land Use Permt
#5L0674, neets the reguirements of Criterion 10 under
10 V. S. AL $6086(a). The District #5 Environnental
Commi ssion 'found that the project neets the require-
ments of the remaining criteria. Thus the Board
concludes that this project will not cause or result
in a detriment to public health, safety or genera
welfare unger the criteria described in 10 V.S A
§6086 (a) .

2. Since the Mrristown Plan allows industrial and com
mercial uses withirn the designated zone in question,
the Board has not found it necessary to determ ne
whet her or not this project is "agricultural".

i
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Jurisdiction over this permit shall be returned to the
District #5 Environmental Conm SSion.

Dated at Montpelier, Vernmont this 19th day of April, 1982.

ENVI RONVENTAL  BOARD

f Y i_') A sl
J/Jan S._Eastmap
Executive Oficer

By

Board menbers participating
in this decision:

Leonard U WIson

Fer di nand Bongartz

Lawence H Bruce, Jr.
Melvin H Carter

Roger N. Mller

Donal d B. Sargent




